CONTRACTORS STATE LICENSE BOARD

|
Investigative Highlights . . .

A Contractors State License
Board (CSLB) executive engaged
in the following improper
governmental activities:

M Accepted $4,000 from
a non-state entity for
performing duties related
to his state function.

M Circumvented civil service
hiring practices by directing
a CSLB contractor to pay
an employee to work for
the CSLB.

CSLB:

M Made an emergency and
subsequent permanent
appointment of an
employee that were illegal.

M Made other questionable
or improper appointments
of additional employees.

Investigations of Improper Activities by
State Employees, July 2001 Through
February 2002

ALLEGATION 12000-753 (REPORT 12002-1), JUNE 2002

State and Consumer Services Agency’s response as of
March 2002!

long with the Department of Consumer Affairs

(Consumer Affairs), which oversees the Contractors State

License Board (CSLB), we investigated and substantiated
allegations that an executive at the CSLB engaged in activities
that were incompatible with his state position when he
accepted payment from a non-state entity for serving on an
advisory panel as part of his state duties. The same executive
circumvented civil service hiring policies, did not disclose
pertinent facts about a collision he had in a state vehicle, and
made inconsistent statements to internal affairs investigators.
Specifically, we found:

Finding #1: The executive engaged in incompatible activities.

In violation of state law, the executive accepted $4,000 from

a non-state entity for serving on an advisory panel that was
related to his state duties. The non-state entity selected the
executive to be a member of its consumer advisory panel
(advisory panel). The CSLB members were aware of and
condoned the executive’s participation in the advisory panel.?
In addition, the executive told us that both he and the board
members believed his participation was congruent with his
duties at the CSLB.

Since we report the results of our investigative audits only twice a year, we may receive
the status of an auditee’s corrective action prior to a report being issued. However, the
auditee should report to us monthly until its corrective action has been implemented.
As of January 2003, this is the date of the auditee’s latest response.

2 The CSLB has a 15-member board, appointed by the governor and the Legislature. The
board appoints the CSLB executive officer and directs administrative policy.




After the non-state entity selected the executive to be part of the
advisory panel for a two-year term, the executive participated

in 14 separate events—10 meetings, 2 facility tours, a breakfast
social, and a reception. The non-state entity paid the executive
a total stipend of $4,000, or $400 for each of the 10 meetings he
attended. The executive’s two-year term on the advisory panel
ended in December 2000.2 The executive violated state law by
accepting payment from an entity other than the State for the
performance of his state duties.

Finding #2: The executive intentionally circumvented civil
service hiring practices.

Consumer Affairs concluded that the executive created a situation
that would have allowed a CSLB contractor to “launder state
contract funds.” The executive did this by directing a contractor
to pay an employee, employee A, to work for the CSLB during
November and December 1997, rather than following standard
civil service procedures for the position. However, although
Consumer Affairs concluded that the executive created this
situation, it appears the laundering of state contract funds did not
occur, because the contractor told us the CSLB did not reimburse
it for the amounts it paid employee A.

Finding #3: The CSLB made illegal emergency and
permanent appointments of employee A.

Although the contractor paid employee A only for work during
November and December 1997, employee A continued to perform
work for the CSLB during 1998 and 1999 under emergency

and permanent appointments that the State Personnel Board
(personnel board) ultimately determined to be illegal.

On February 2, 1998, the CSLB sent a memorandum to Consumer
Affairs requesting that it make an emergency appointment of
employee A to a Career Executive Assignment (CEA) position,
retroactive to January 1, 1998.* According to the personnel board,

3 The executive left the CSLB and began working for another state agency effective
August 14, 2000. According to a board member, since the last advisory panel meeting
of the executive’s two-year term would be in October, they wanted him to complete
his service.

4 State law defines a Career Executive Assignment as an appointment to a high
administrative and policy-influencing position within the state civil service in which the
incumbent’s primary responsibility is the managing of a major function or the rendering
of management advice to top-level administrative authority.




Consumer Affairs approved the appointment, though its reason
for doing so is unclear. Clearly, the employee already had been
working for the CSLB without any formal agreement or approval.

State law allows departments to make emergency appointments
under certain circumstances, including preventing the
stoppage of public business when an actual emergency arises.
According to the personnel board, emergency appointments
provide flexibility for responding to staffing needs that are so
urgent, unusual, or short term that they cannot reasonably
be met through other civil service appointment procedures.
In March 1999, the personnel board concluded that there was
nothing unusual or of an emergency nature that required the
filling of a CEA position with an emergency appointment.

In fact, it found that the record reflected that the CSLB was
deliberately avoiding the competitive employment process.

On March 23, 1998, the CSLB announced an examination for the
permanent CEA position. Nine candidates, including employee A,
applied for the position. The CSLB reported that on April 1, 1998,
a two-person evaluation panel that included the executive
screened the applications based on detailed rating criteria. No
interviews were held. The CSLB permanently appointed employee
A to the position on the same day as the evaluation. The
personnel board determined that the permanent appointment
was illegal because the position never was established through
the required process; preselection of employee A was evident;

and the examination was a spurious process intended to give the
appearance of a competitive examination.

The personnel board canceled employee A’s illegal appointments,
both the emergency and permanent appointment. Employee A,
with the support of the CSLB, appealed the decision, and the
personnel board ultimately overturned the cancellation of the
emergency appointment because more than one year had passed
between the appointment and the personnel board’s attempt to
cancel it. State law permits the personnel board to declare an
appointment void from the beginning if such action is taken
within one year after the appointment when an appointment
was made and accepted in good faith but was unlawful. The
cancellation of the permanent appointment was not overturned.
Because it found no evidence that employee A had acted in
other than good faith when he accepted the appointments, the
personnel board allowed employee A to retain the $75,485 in
compensation he earned from January 1998 through March 1999.




Finding #4: The CSLB made other questionable or
improper appointments.

On April 13, 1999, the personnel board notified the CSLB

that, in light of its recent findings regarding the processes the
CSLB used to select and appoint individuals for CEA positions,
it was revoking the CSLB’s authority to conduct examinations
for these assignments. State law gives the personnel board'’s
executive officer the authority to delegate selection activities to
an appointing power. When the personnel board has substantial
concerns regarding a department’s capability in this regard, it
can require that it preapprove or be involved with all aspects of
the examination process.

Agency Action: Pending.

The State and Consumer Services Agency (agency), which
oversees Consumer Affairs, plans to provide briefings to

key departmental managers on compliance with ethical
standards and to determine other appropriate actions

that could be taken to prevent a recurrence of this type of
behavior. In addition, the agency secretary has asked for a
review to determine whether further actions should be taken
against the subject employee, even though the employee has
retired from state service.




